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CHURCH PATRONAGE IN VIRGINIA.* 
Argument for Bruton Parish the Plaintiff. 



ffor Pits 
Quare impedit 



The Vestry of Bruton parish pits, The 
Hon'ble Alex' Spotswood L» Gov' Defdte. 

This Suite is brought to try the Right of Patronage Or pre- 
sentacon in this parish (in W"" there is a particular circumstance, 
to wit, Presentacon & Induccon of Rowland Jones) but it being 
Cheifly design** for a Tryal of the Right in the Country in 
Generall whether the patronage is in the Crown or the parishes 
I shall apply my Argum" to the thing in Generall. 

To Shew then that in this Country the Parishion" are gen- 
erally the patrons and that they ought to have — And have the 
bestowing Benefices as patrons. Wee must describe What 
a patron properly is and how patronage or Advowson is gained. 
That a Corporacon may be seised of an Advowson or 
patronage. And Then 

That the parishioners here by the Vestry are Such a Cor- 
poracon and have performed those things which do acquire 
a patronage Or Advowson of a Church. 



•The date of this pai>eT is 1718. Governor Spotswood (Spotstvood 
Letters II, 292 &c.) gives an account of this case. It was a part of the 
long but successful light of Virginia vestries to control the appointment 
of their ministers. See also Perry's Church Papers of Virginia, 199, 247. 
Spotswood sajrs Bruton Parish retained the "ablest lawyer they could 
get." The original document among the Ludwell Papers in the collec- 
tion of this Society is mutilated or illegible in places. These are shown 
in the printed text. 
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10 Co 29 

Hughes Par* Law cap 6 
fol» 39 & 43 ^ tout 
2 The King is the ffounder of all Bpprks 3 Co 76 And Therefore 
patron— 5 Co 260-261 pages. 

Now if the King be patron because He is ffotmder, The 
reasonable Conclusion is, that where He is not ffounder He 
is not patron — Or else, what will be the Same thing for Us, 
Where another is ffounder, that other is patron. 

Co magna cha-cap 33 fol 724 
A Sure Rule fol 724 
The people of Engl"* alv/aies nnight build Churches 3 Just 
& Endow them without Licence of the King Or the 201-202 
pope. 



But wee have License Even 
to Comand and these Laws 
are the K' Laws The 
Instrucions his Own 

Since these Laws 

And the Same Law's say 

Wee shall present now 

presentation is patronage 
& Wee ask and if Wee have not gained 
that by ffoundacon 



1st Virg 'a Law. 

Gov" Instruccons 

build Churches 

provide Gleabe 

built House 

pay 16000 



Our Judges are to 
judge by our Law. 
Preamble. 
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. Yet the King has given it Us by his Act'n. But indeed by 
this Act it Seems to be Rather Our Right acknowledged and 
Confirm'' to Us for Encouragm* &c. 

Then the Stat, provisions .confirms 

and Establishes Titles in all flounders — Stat, at large 25 Ed 

3 Cap 23 preamble & 3d & 4th par"— confirm'' by 13 Ric 2 

Stat 2 Cap 2. 

Doctor & St cap 37. Upon 

this Stat of Edw 3d These Stat* were made in times when the 

pope & Kings had great power in Engl"* and Yet tis then thought 

for the Advancem* of Gods glory and the benefit of Religion to 

preserve the Right to ffoimders. 

And if I may Venture to guess at the thoughts of my Prince 
I should say I think Our gratious Kings are Still iu the Same 
mind when they give Instruccons to our Gov" to taVe par- 
ticular Care that the Acts for Support of Ministry be Duly 
observed for if I am not mistaken this Act to Induct Ministers 
is for their Support — ^And I must be more mistaken if It is not 
an Encouragem' to the people to have the presentacon of their 
Ministers. 



10 Co 28. 30, 31, 34 
& tout Co. Lit. 34 a 
342a. Hob 167 Lit 
Rep* 137 



And this Act of ours is for y' Advance- 
m* of Religion and must be help** in the 
Exposicon of it, by the Judges According 
to the intent of it, tho' the words were 
Short 

I think I have now Shew* what A patronage or Advowson is 
and how tis gained — I shall now proceed to shew that a Cor- 
poracon may be seised of Advowson — That parishion" here by 
The Vestry are such a Corporacon — ^And tis in the pleadings — 
Yielded to Me They have performed the Requisites. 

A Corporacon may be seised of a Advowson I 6 Mod 230 
to a Church ] 

Shep Abr rp* 435. 

Hughes Abr 468 p' 1 & 2. 

Then what is a Corporjicon? 

Answer, tis an Artificial body &c, tis a 
Capacity and rests only in the Con- 
sideracon of the Law. 



2d Thors 275 67 & 8 
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How is it Created- 



Wee have 
Act of 

Assembly 
& 

Custom. 
Shep. Ip' 434 



-by Act 4-Co. 65 

pari' & 

Kings Custom 

Grant 
prescription 
Corporacon like an Vestry 
Vestry Corporacon to this 

purpose 1 Sho 277 

honest Men of Islington — Dyer 100, Hughes Abr 465 par* 
23 & 4"- 

to take a Liberty 10 Co. 28 — to Same purposes — Hughes 468 
par' 12 

more confused than Ours — Hob 212 Shep 422. 
Top & Bottom 

to special purposes — It belongs to y" Kings Law or Temporal 
Law to make laws Who Shall present — Doct & Stnd 126 
bottom. 

Wee are made by Act of Assembly for Advancem* of Re- 
ligion And that must have favorable Construccon 

(as before 
Then I hope I have 

made out my Points What a patronage is — ^how tis gained — 
That a Corporacon may be Seised of an 
Advowson And that the Vestry here in 
behalf of the parishioners are Such a 
Corporacon. 

I must now Expect Titles and Objections to Ours — 

I suppose their Title patron injure Coronae 

And that the power of disp these 

Benefices is by the Kings L'"" patents in | According to 
the O" Governor. | their plea. 

That 

Now Our setting forth the Induccon of Jones is only In- 
ducem' and Should not have been Traversed by Them, for 
Wee demand the Advowson Or Right Presentacon. 
Sutes 1630 & 32. 

To Answer these 1 1" say, The King is head of the Church and 
so is supreme patron and has all the Ecclesiastical Jurisdiccon 
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which the pope ever had — He is patron paramount Supream 
Ordinary &c : But all this is still as to Spirituale Only and the 
Care of the Church, Not to deprive any of their Temporal 
Inheritance. 

The Pope was Vicar — General and Claimed everything that 
Kings can claim And yet Then patrons were in being and 
patrons did then present — Vicar General Doct & Stnd 126b. 

Now our books tell Us that of old English Subjects might 

without licence fotmd Chtirches and the floimders are, 

Therefore patrons as before. And Doct. & Stud 127b 

tells Us that the King according to Antient Right of his Crown 

has presenten"* where he is patron Other patrons 

and 
Contrary to Old Right of King and Other patrons before Ed. 3 

So that tis apparent that patronage was an Old Temporal 
Right in Others, as well as Kings before Edw^ 3"*. 
Again Our books say Vaugh'n 56 

If the Kings brings Quare impedit he must Shew 57-61. 
Title. 

and yet there tis laid seised jure Coronae 

Obj: Oh, but say They, what signifie these words jure 
Coronae. 

I answer That it must descend to her with her Crown 

and they 
For, If it was of her foundacon Or purchase must lay 
Or Gift to her 'twas not in Right of her Crown Seisin Some 

way 

But if their Doctrine holds that the King de Jure is patron 
when a Church is built and Endowed, I fear they will not be 
built so fast as if the ffotmders may dispose — ^this will Not 
much benefit Religion. 

Obj: No, Say They, You may have Licence. 

Answ' Ay, wee have Licence already. 

But again if the King were patron by prerogative He is not 
by his prerogative debarr^ from granting it to Us — And that 
he has done in the most Authentick manner — ^Act ass 

Now to their Reasons The King thinks 

he has this Right 
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Their Reasons 

1st The King formerly granted 

Advowson of Churches here 

2nd They have alwaies reserved the power of Collating to 
Benefices in their Gov* and Collating is &c Vi tertnini bestow- 
ing or Giveing a Church whereof one is patron. 

Answer to the 1st. The King may possibly have some 
Advowsons here, as first ffounder by giving Glebe &c. 

And he may grant away those he has or he may be pre- 
vailed on by Some Noble Lord to make a large Grant for that 
Grant could Injure No one who had a better Right — But the 
Question is not what the King thought But what Right he has 
or had. 

To 2d besides the Answer above I shall to this JJeny that the 
power of Collating reserved to Governors is the power of best 
owing benefices as Temporal patron and Shall shew 'tis only 
As Ordinary or Ecclesiastic. 

And that the word Collating in this case intends nothing Else 
it cannot &c Vi termini stand as they say. 

1st The Kings Instruccon it to be 

Ecclesiastical. And the King in liis grant to Bp don 

Reserves from him the Ecclesiastical Benefices 

Now these Instruccons and this Grant do so directly agree 
that One would think twere impossible to have the question 
Ask** viz' What do they mean? 

Now that the King, The Gov" and all other people did 
Untill this (learned) time Understand it So, Wee have 

The Usage of All Gov" even This Gentl'n 

The Opinion of K. Att. Gen '11 Northey who was once thought 
a learn'' Lawyer — And two Eminent fathers of the Church 
Cant & London. 

And this Opinion the then Gov"' told all people they must 
Submit to Usage — especially in the times near the making of 
Law's is alwaies allowed a good Expositor 

And this only has been the Usage. 

The words of Oiu: Act Shew 
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That the Governors v/ere then as Ordinary's Hughes 

for All presentacons must be made to the Bishop or Abr. 

Ordinary even where the King is patron. 134 p' 2'' 

He presents to the Ordinary 

This brings Me to Shew that the word Collate does not &c 

Vi termini Signifie to bestow, as 

as they Say 

1st Bishop Collated by Jac. 141 166. 

Upon the Several Acts & Facts the Questions are 

Q. 1. Whether Right of presentation the patronage or 
Advowson of the i^arishes in Virginia are in the Eling or in the 
parishioners or Vestries? 

Ans. The Right of Patronage is not a Right originally 
inherent in the crown & Deriv'd from thence. It does not 
proceed from Jurisdiction but from Property, and is produced 
by the Act the Founder upon his founding, building, or 

Endowing a Church with the Authority of the Ordinary, and 
the Law vests it immediately in him. 

As Grants from the Crown are not intended to debar the 
Subject of their Rights, the Letters patents granted to the 
Govemour of Virginia must be interpreted so as to be Consistent 
with the Law, and the power of Collating therein given can not 
be construed to extend beyond those Benefices wherein the 
King has the Right of Advowson or Such as Devolve to him. 

I am therefore of Opinion that a Commtmity has the Same 
PrivUedges as Single persons, and y" Church of Bruton having 
been founded, built & Endowed by the Parish, the Right of 
Advowson is by Law in them and not in the Crown, and that 
the Vestry being Appointed by an Act of Assembly 1662 
for the more orderly managing all Parochial Affairs, The pre- 
sentation of the Vestry is in Law the presentation of the Parish, 
and the Minister is to be Inducted thereupon by the Govemour 
according to the Act of Assembly, 1642. 

Q. 2d. If the King is not Patron then are the Vestries a 
Corporation to this Special purpose by Virtue of these Acts 
or any of them, or who Else should make the presentation? 
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Ans. In Common Cases Church Wardens are by Law a 
Corporation for y' benefit of the Parish. But the Acts of As- 
sembly in 1662 & 1696 having appointed a Vestry to be chosen 
for yo making Assessments, for the building of Churches and 
purchasing a Glebe, Do thereby make them a Corporation 
for those purposes, and they are Enabled to Act as a body 
Corporate in all things which relate to & depend thereon. 
And as the Right of presentation is a Consequential Right 
arising from the Founding Building and Endowing, that will 
likewise vest in them as a Corporation. The Presentation 
is properly made by them in their own Names as a Vestry, 
the Ordering all Parochial affairs being in them and Not in 
the Parish in General, in the same manner as heretofore an 
Abbot might present an Advowson without the Assent of the 
Convent. D' & Student Dial. 2. Cap. 26. 

Q. 3d. Is the Declaration sufficient or must it be amended, 
if it must make the Amendments? 

Ans. This depending all together on the forme of the Com- 
mon Law I must leave it to the Learned in those Laws. 

Q. 4th. If the Fact in the Plea of Collating Wheatly be 
true (which will be much Controverted) will his djmig in 
possession upon such Collation deprive y' Parish of their 
presentation, especially since upon his Death the parish did 
fill the vacancy in y" most accustomed manner, viz* they 
did agree with the Rev"* James Blair to be their Minister, 
and he continued so about Nine years without any other 
Title, and the Govemour came constantly all that time to this 
Church, and well knew that M' Blair had no other Title to 
the Rectorship but the permission and Aprobation of the Vestry, 
without either Collation, presentation or Induction? 

Ans. By the Act of the General Court 16 Oct. 1704. It 
appears that Wheatly was not Collated by y' Govemour but 
Instituted by him upon a presentation of the Vestry, Yet I 
conceive if the fact were otherwise his Dying in possession 
would not deprive the Parish of the Right of Presentation for 
altho' generally possession must be proved by one who claims 
the Advowson yet in Special Cases it may be otherwise, as 
where a Parochial Church is Erected w"" proper Authority it 
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will be Sufficient to Show the Special Matter without alledging 
a presentment in any person (but where it can be proved 
it will Strengthen the Title) Fitz Nat. Brev. Quare Imp. p. 
73. Ut. H. 21 Ed. 4 p. 3, 4, 16, K. 7, p. 8. 

I do not think that the Knowledge & acquiescence of the 
Govemour in M' Blair's posession of y* Chtirch will be of any 
Avail, Since an appointment by the Vestry in that manner 
could give no Legal Title. 

Q. 5th. If the Title is in the Vestries then desire a Repli- 
cation or Demurrer be drawn to this Plea & some directions be 
given of Cases and Arguments to be used at the Trial. 

Ans. I must leave the Form of the Replication or Demurr' 
to the Common Law and Shall Sub303m some Authorityes 
upon which I conceive the present Case to be founded in our 
Law. 

Q. 6th. Whether it was absolutely requisite to set forth 
in the Decl'" that M' Blair who we presented had Subscribed 
to be conformable to the Orders and Constitutions of the 
Church of England and the Laws then Estabhshed, Or that he 
was ready so to do, and also to produce to the Govemour a 
Testimonial of his due Ordination? 

Ans. I conceive it will be sufficient to Let forth that M' 
Blair was ready to Subscribe to be conformable to the Orders 
& Constitutions of the Church of England and the Laws there 
Established, and to produce a Testimonial of his Due Ordi- 
nation For as those Acts are to be done before the Govemour 
at the time of his Granting Institution, the Actual performance 
thereof in this Case was needless, he being Refused Instutition 
by the Gov' upon Account of his Title. 

Stat 26 Ed 3 cap 7 & cap 23 

Lapse Cowell 

Used both to patronage 

But the Metropolitan if 

& he Co Jnc 167 

presents and Or 



